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DURHAM, J. -- Petitioners Cal and Elsa Currens (the Currenses) seek review

of an unpublished Court of Appeals decision affirm ng the sumuary judgnment
di smi ssal of their conplaint against Respondents Irene Sleek (Sleek) and
Denni s St ephenson Logging. At issue is whether liability may arise for
property damage caused by an increased flow of surface water onto the
Currenses' property after Sleek clear-cut and graded her |and. W hold
that the common eneny doctrine shields a | andowner fromliability for
surface water flooding only if the |andowner exercises due care in
preventi ng unnecessary injury to neighboring properties. Because there is
a genuine issue of material fact regardi ng whether Sl eek exercised due
care, we reverse summary judgnment and reinstate the Currenses' claim
I

The Currenses and Irene Sl eek own nei ghboring property in Clark
County. Water froma portion of the Sleek property naturally seeps into a
forested, low-lying sink area on the Currenses' property. 1In 1993, Sleek
decided to clear-cut her property in order to develop four hone sites. As
required by the State Environnental Policy Act of 1971 (SEPA), chapter
43.21C RCW Sl eek submitted an Environnmental Checklist to the Departnent of
Nat ural Resources (DNR). The checklist indicated that Sleek would plant



trees to enhance vegetation on the property and would install dry wells to
mtigate storm water inpacts.

Denni s St ephenson Loggi ng cl ear-cut and graded Sleek's property in
1994. However, no action was taken to revegetate the |land or to reduce the
flow of surface water over the sites. No drywells were ever installed.

The followi ng year, the natural sink area in the Currenses' property

fl ooded, causing 11 trees to fall. The Currenses renoved an additional 20
trees in order to ensure the safety of their hone. A drainage engi neer
reported that "the | ogging on the Sleek property substantially increased
the vol une and peak flow rates of stormwater onto the Currenses' property,
at the bottom of the natural drainage way and in the natural sink."

Clerk's Papers at 92. He estimated this increase to be 3 tines the
natural volume that would accumul ate during a |large stormand 12 tines the
normal vol une caused by a standard rainstorm The engi neer then concl uded
that the trees fell due to this increased runoff. The Currenses' tree
expert and contractor supported this conclusion.

The Currenses filed suit against Sleek in April 1995. The trial court
granted summary judgnent dism ssal on the grounds that Sleek was shiel ded
fromliability under the common eneny doctrine. The Court of Appeals
affirmed. The Currenses petitioned this court for review, arguing that

Sl eek was |iable because her actions were unreasonabl e and urging the court
to reject the conmon eneny doctrine. The Washi ngton Environmental Counci
has submtted an anicus brief.

Il

The issues in this appeal are governed by the comon eneny doctrine,
whi ch has directed the | aw of surface water in Washington since 1896. Cass
v. Dicks, 14 Wash. 75, 44 P. 113 (1896).1 Surface water is "vagrant or
di ffused {water} produced by rain, nelting snow, or springs." King County.
v. Boeing Co., 62 Wh.2d 545, 550, 384 P.2d 122 (1963). The Currenses
contend that Sleek is |iable for the damage brought about when the grading
and construction on Sleek's property caused surface water to flow off of
the property and to collect in a |ow point on the Currenses' |and.

Inits strictest form the common eneny doctrine allows | andowners to
di spose of unwanted surface water in any way they see fit, wthout
liability for resulting damage to one's neighbor. The idea is that

"surface water . . . is regarded as an outlaw and a commpn eneny agai nst
whi ch anyone may defend hinsel f, even though by so doing injury may result
to others." Cass, 14 Wash. at 78. Washington still adheres to the genera

comon eneny rule that a | andowner may devel op his or her land w thout
regard for the drainage consequences to other |andowners. However, because
a strict application of this rule is widely regarded as inequitable, this
court has adopted several exceptions to the common enemy doctrine over the
years.

The first exception provides that, although |andowners may bl ock the flow
of diffuse surface water onto their land, they may not inhibit the flow of

a watercourse or natural drainway. Island County v. Mckie, 36 Wh. App
385, 388, 675 P.2d 607 (1984). Under this exception, a |andowner who dans
up a stream gully, or drainway will not be shielded fromliability under

the common eneny doctrine. A natural drainway nust be kept open to carry
water into streans and | akes, and a | ower proprietor cannot obstruct



surface water when it is running in a natural drainage channel or
depression. 78 Am Jur. 2d Waters sec. 134 (1975).

An additional exception prevents | andowners fromcollecting water and
channeling it onto their neighbors' land. W] bur Dev. Corp. v. Les Row and
Constr. Inc., 83 Wh.2d 871, 875, 523 P.2d 186 (1974) ("Surface waters may
not be artificially collected and di scharged upon adjoining lands in
quantities greater than or in a manner different fromthe natural flow
thereof.") (overruled on other grounds by Phillips v. King County, 136

Wh. 2d 946, 968 P.2d 871 (1998). This rule prohibits a | andowner from
creating an unnatural conduit, but allows himor her to direct diffuse
surface waters into pre-existing natural waterways and drai nways. Laurel on
v. City of Seattle, 40 Wh.2d 883, 892, 246 P.2d 1113 (1952) ("{Tthe fl ow of
surface water along natural drains may be hastened or incidentally

i ncreased by artificial means, so long as the water is not ultimtely
diverted fromits natural flow onto the property of another."); Trigg v.

Ti mrer man, 90 Wash. 678, 681-82, 156 P. 846 (1916) ("{T}he flow of surface
wat er al ong such depressions or drain ways may be hastened and incidentally
i ncreased by artificial means so long as the water is not diverted fromits
natural flow ").

Read in conjunction with the above exceptions, the common eneny doctrine in
Washi ngton allows | andowners to alter the flow of surface water to the
detrinment of their neighbors, so long as they do not bl ock a watercourse or
natural drainway, nor collect and di scharge water onto their neighbors

land in quantities greater than, or in a manner different from its natura
flow. These exceptions to the commn eneny doctrine are not unique to
Washi ngt on, but have been enbraced by nearly every jurisdiction where the
comon eneny doctrine governs drainage liability. See Stanley V. Kinyon &
Robert C. McClure, Interferences Wth Surface Waters, 24 Mnn. L. Rev. 891,
916-17 (1940); Frank E. Mal oney & Sheldon J. Plager, Diffused Surface
Water: Scourge or Bounty?, 8 Nat. Resources J. 72 (1968); Robert E. Beck
et al., The Law of Drainage, in 5 Waters and Water Rights sec. 450.2
(Robert Emmet Clark ed., 1972 & Supp. 1978).

At the heart of this appeal lies the parties' dispute over whether, and to
what extent, Washington courts should al so consider the reasonabl eness of a
| andowner's actions in determning liability for damage caused by excess
surface water. Sleek argues that the conmon eneny doctrine in Washi ngton
does not allow a court to consider the reasonabl eness of a | andowner's
actions in determning liability. The Currenses assert that Washi ngton has
al ready recogni zed that the conmon eneny doctrine shields only reasonabl e
conduct; a | andowner who acts unreasonably may be |liable for damages caused
by surface water flooding

Most jurisdictions where the conmon eneny doctrine has been adopted as the
basic rule have nodified the doctrine by inporting into it qualifications
based upon concepts of reasonable use or negligence. 5 Beck, supra, sec.
451.2(C) (1972) ("In at least fifteen jurisdictions there is |anguage in

t he opinions suggesting that a | andowner nust exercise 'due care' . . . .")
Under this approach, |andowners are free to alter the flow of surface

wat er, subject to the exception that they nmust exercise their rights in
good faith and with such care as to avoid unnecessary danmage to the
property of adjacent owners. See, e.g., Young v. More, 241 M. App. 436



236 S.W2d 740, 744 (1951); Nichol v. Yocum 173 Neb. 298, 113 N.W2d 195,
199 (1962); Ballard v. Ace Wecking Co., 289 A 2d 888, 889-90 (D.C. 1971).
This due care exception thus serves to cushion the otherw se harsh

all ocation of rights under the common eneny doctrine. Although it does not
affect a landowner's ability to alter the flow of surface water, it does
requi re avoi dance of unnecessary infringenment upon a neighbor's free
enjoynent of his or her property. Reutner v. Vouga, 367 S.W2d 34, 41 (M.
Ct. App. 1963). What this neans in practical terns is that |andowners may
i mprove their land with inpunity (subject to local land use and permtting
requi renents) and are not liable for damage caused by the change in the

fl ow of surface water onto their neighbors' land, so |long as the | andowners
act in good faith and do not danmmge adjacent property in excess of that
called for by the particular project.

Washi ngton has never explicitly adopted a due care exception to its
comon eneny doctrine, but |anguage in past cases indicates that | andowner
negl i gence has been a relevant factor in our decisions. In Wod v. City of
Tacomn, 66 Wash. 266, 273-74, 119 P. 859 (1911), we stated that a | andowner
in devel oping land or fending off diffuse waters may be held liable for
doing so negligently. W have also held that a | andowner may not increase
drai nage of surface water into a drainway to such an extent that the
capacity of the drain is overtaxed. Strickland v. City of Seattle, 62
Wh. 2d 912, 916-17, 385 P.2d 33 (1963). Furthernore, in both Laurelon, 40
Wh. 2d 883 and Trigg, 90 Wash. 678, the court absolved the | andowner who
caused the flooding fromliability, noting that there was no negligence.
Finally, in Morris v. McNicol, 83 Wh. 2d 491, 495, 519 P.2d 7 (1974), we
stated that the common eneny doctrine would prevent liability only "if the

upl and | andowner's use is reasonable." W repeated this |anguage with
approval recently in DiBlasi v. City of Seattle, 136 Wh.2d 865, 969 P.2d 10
(1998). Because of these references, other jurisdictions have listed

Washi ngton as a jurisdiction that has incorporated a due care exception
into its common eneny jurisprudence. G egory C. Sisk, Toward a Unified
Reasonabl e Use Approach to Water Drainage in Washi ngton, 59 Wash. L. Rev.
61, 73 (1983) (citing Argyelan v. Haviland, 435 N E. 2d 973, 986 (Ind. 1982)
(Hunter, J., dissenting); Pendergrast v. Aiken, 293 N.C. 201, 236 S.E. 2d
787, 793 (1977); Chudzinski v. City of Sylvania, 53 Chio App. 2d 151, 372
N. E. 2d 611, 615 n.3 (1976); State v. Deetz, 66 Ws. 2d 1, 224 N.W2d 407,
414 n.3 (1974)). See also Janet Fairchild, Annotation, Mdern Status of
Rul es Governing Interference Wth Drai nage Surface Waters, 93 A L.R 3d,
1193, 1205-06 (1979).

Al though this court's references to a reasonabl eness requirenent have been
vague, the language in Wod, Mrris, and DiBlasi indicates that Washi ngton
requires that a | andowner exercise due care when engaging in activities
that affect the flow of surface water. Furthernore, such an exception to
the common eneny doctrine is mandated by the realities of increased

devel opnent density in the State. |ndeed, we know of no other jurisdiction
in the country that still adheres to the traditional comon eneny doctrine
wi t hout sone sort of requirenment that |andowners not unreasonably interfere
with their neighbor's enjoynment of their property. W therefore

unanmbi guously hold that under our common eneny jurisprudence, |andowners
who alter the flow of surface water on their property nmust exercise their



rights with due care by acting in good faith and by avoi di ng unnecessary
damage to the property of others
11
Anmi cus curiae Washi ngton Environnmental Council asks the court to reject our
common enemny jurisprudence entirely and to adopt in its place the
reasonabl e use rule. Under the reasonable use rule, a |andowner is
entitled to nake reasonabl e use of his or her land, even if the use alters
the flow of surface water, but the | andowner nmay incur liability if the
interference is unreasonable in light of the relative advantage to the
actor and di sadvantage to the neighbor. 78 Am Jur. 2d Waters sec. 122
(1975). The rule has been adopted fromthe Restatenent of Torts and has
been paraphrased by other courts as the right of |landowners to deal with
surface water as they wish so long as their act is reasonable under all the
circunstances. Ml oney & Plager, 8 Nat. Resources J. at 80. The doctrine
rests on tort principles and thus involves a case-by-case anal ysis,
i ncl udi ng consideration of the nature and inportance of the inprovenents,
the foreseeability of the injury, the extent of the interference with the
surface water, and the anount of injury. 78 Am Jur. 2d Waters sec. 123
(1975). The reasonable use rule is akin to a nuisance cause of action and
requires the court to weigh the utility of the inprovenents against the
resulting damage to the adjacent property. Sisk, 59 Wash. L. Rev. at 77

At least 20 jurisdictions now enploy the reasonable use rule to decide
drainage liability cases. See Heins |Inplenent Co. v. Mssouri H ghway &
Transp. Conmn, 859 S.W2d 681, 690 (Mb. 1993). Several commentators have
urged the repudiation of the conmon enemy doctrine in favor of the
reasonabl e use rule. See Maloney & Plager, 8 Nat. Resources J. at 85-89;
Si sk, 59 Wash. L. Rev. at 68 n.34. Advocates for the rule explain that it
is less rigid and allows for increased flexibility in addressing surface
water liability in a fact-specific manner. 1d. In addition, the
reasonabl e use rule is | auded because it shifts sone of the costs inherent
in increased urbanization back onto the devel oper. Md ashan v. Spade
Rockl edge Terrace Condo Dev. Corp., 62 Chio St. 2d 55, 402 N E.2d 1196
1199 (1980).
We decline to abandon our conmon eneny jurisprudence in favor of the
reasonabl e use rule. The critical difference between the two approaches is
that the commopn eneny doctrine does not require any inquiry into the
utility of the particular project. Wen deternmining liability under the
comon eneny doctrine, the due care exception requires the court to |ook
only to whether the | andowner has exercised due care in inproving his or
her land, i.e., whether the nmethod enpl oyed by the | andowner mnim zed any
unnecessary i npacts upon adjacent |land. Unlike the reasonable use rule, a
| andowner's duty under the conmon enemny doctrine is not determ ned by
wei ghi ng the nature and inportance of the inprovenents agai nst the danmage
caused to one's neighbor. Rather, a |landowner has an unqualified right to
enbark on any inprovenents of his or her land allowed by |aw, but nust
limt the harm caused by changes in the flow of surface water to that which
is reasonably necessary.

Arule that requires parties to litigate the inportance of a
particular project in order to apportion liability is inconsistent with
this state's historic deference to property rights. Furthernore, adopting



the reasonable use rule would constitute an abrupt break with past
precedent. |In contrast, the conmon eneny doctrine, tenpered by the due
care exception, is consistent with the gradual evolution of our surface
wat er drainage law. As Justice Hale said, "{r}ules of law, |ike
governments, should not be changed for light or transient causes." State
ex rel. Wash. State Finance Comm v. Martin, 62 Wh.2d 645, 666, 384 P.2d
833 (1963). This court has applied the conmon eneny doctrine for over a
century, and nost recently in DiBlasi, 136 Wh.2d 865. W accordingly
refuse the invitation to discard our common eneny jurisprudence in favor of
t he reasonabl e use rule.

IV

The outconme of this appeal is thus determnined by application of our
common eneny doctrine.2 Sleek is not |iable under the common eneny
doctrine for flood damage caused by her inmprovements, unless, in the course
of making those inprovenments, she blocked a natural drain or waterway,
col l ected and di scharged water onto her neighbor's land, or failed to
exerci se due care in preventing unnecessary danage.

Under the facts of this case, it is clear that the first two
exceptions to the common eneny doctrine do not apply. Sleek did not block
the flow of a waterway or natural drain. Nor did she collect and di scharge
wat er onto the Currenses' property. In grading her land, Sleek caused
wat er that otherw se woul d have been absorbed into the ground to run off
onto the Currenses' property. She did not construct culverts or ditches or
artificially channel the water in any way. Rather, the water flowed in a
di ffuse fashion, by force of gravity, froma higher elevation to the sink
hol e on the Currenses' property.

The question here is whether the third exception applies to allow the
Currenses to bring suit. The due care exception to the commopn eneny
doctrine specifies that a | andowner will be shielded fromliability only
where the changes in surface water flow are made both in good faith and in
such a way as not to cause unnecessary damage. The Currenses have the
burden of proof to show that the flooding danmage of their property was a
result of Sleek's bad faith, or that it was in excess of that necessary for
the conpl etion of the project.

The Currenses assert that Sleek's failure to conply with the mitigation
measures specified in the Environmental Checklist Sleek submitted to the
DNR vi ol ates the due care exception. W do not now hold that the nere
failure to conply with the Environnmental Checklist in and of itself
constitutes a |lack of due care. However, such failure may be consi dered by
the trier of fact in determ ning whether Sleek acted in good faith and with
such care as to avoid unnecessary danage to the Currenses' property. G ven
that genuine issues of material fact exist, summary judgnent is

i nappropri ate.

CONCLUSI ON

Al t hough we decline to reject our common enemny jurisprudence in favor of
the reasonable use rule, we take the opportunity to clarify that

Washi ngton's | aw of drainage allows for a due care exception to the genera
rule against liability. Because

there is a genuine issue of material fact as to whether Sleek exercised due
care, summary judgnment is reversed.



WE CONCUR

1There are three general schenes enployed in the United States to apportion
liability for damage caused by surface water flooding. These approaches
are: (1) the common eneny doctrine, (2) the civil law rule, and (3) the
reasonable use rule. Only a handful of states still follow the commpn
eneny doctrine, many having abandoned it in favor of the rule of reasonable
use. See Heins |Inplenent Co. v. Mssouri Hi ghway & Transp. Conm n, 859
S.W2d 681, 690 (Mp. 1993) (listing 19 states that follow the reasonable
use rule, 9 that followthe civil law rule, and 9 that follow the common
eneny doctrine). For an extensive analysis of these three schenes, see
Keys v. Roml ey, 64 Cal. 2d 396, 50 Cal. Rptr. 273, 412 P.2d 529 (1966).
2The Court of Appeals m stakenly concluded that the commopn eneny doctrine
was "irrelevant" in this case because Sleek did not intentionally alter
surface water flow. The court inplied that the commobn eneny doctrine only
applies to situations where a | andowner intentionally alters surface water
flow, rather than inadvertently affecting the flow of surface water through
devel opnent. There is no support in our case law for this distinction.

The commmon eneny doctrine is a conprehensive schene that governs the

drai nage of surface waters and it "applies regardl ess of the purpose for
whi ch the drainage pattern of the land is altered, or whether the intent
was actually to influence water flow. " Gregory C. Sisk, Toward a Unified
Reasonabl e Use Approach to Water Drainage in Washi ngton, 59 Wash. L. Rev.
61, 74 n.66 (1983). See generally 3 Henry Phillip Farnham The Law of
Waters and Water Rights sec. 890, at 2614-19 (1904).

Di ssent by Sanders, J.

No. 66830-2

SANDERS, J. (dissenting) Dammum absque injuria is the doctrine which allows
for "{l}oss, hurt, or harmw thout injury in the |egal sense; that is,

wi t hout such breach of duty as is redressible by a I egal action." Black's
Law Dictionary 393 (6th ed. 1990). Such is the general rule which denies

i mposition of liability on the owner of an upland estate for damages
occasioned to his |low- |l and nei ghbor by surface water drainage. Cass v.

Di cks, 14 Wash. 75, 78, 44 P. 113 (1896).

To this general rule of nonliability we have recogni zed two certain
exceptions relating to bl ockage of a water course and/or collecting and
channeling water onto one's neighbor's property. However, as the mpjority
correctly observes, neither exception pertains here. So we are left with
three choices: (1) we can affirmthe trial court and the Court of Appeals
by dismissing the action; (2) we can abandon the doctrine altogether; or
(3) we can engraft a "reasonabl e use" exception. The npjority chooses the
third, but | would repair to the first. Notw thstanding, even if the third
course were open to us, | would not find these facts to flowwithin its
banks.

The majority's reasons not to adopt a reasonable use "rule" are equally
applicable to rejection of a reasonable use "exception." One such objection
is that the reasonable use rule is "inconsistent with this state's historic
deference to property rights" and the adoption of such a rule "would
constitute an abrupt break with past precedent.” Majority at 10. | would
add, both the rule and the exception lack certainty and predictability.
Both lead to an ad hoc jurisprudence. Conmentators have found no



difference in application between the reasonable use rule and the
reasonabl e use excepti on.

If the comon eneny rul e says:

YOU CAN TAMPER W TH NATURAL FLOW and the nodificati on adds:

I F YOUR CONDUCT |'S REASONABLE and if the natural flow rule says:

YOU CANNOT TAMPER W TH NATURAL FLOW and the nodificati on adds:

UNLESS YOUR CONDUCT | S REASONABLE then, there would seemto be no

di fference, and the summtion would result in a new rule:

YOU CAN OR CANNOT TAMPER W TH NATURAL FLOW DEPENDI NG UPON WHETHER YOUR
CONDUCT IS OR | S NOT REASONABLE

The only suggested difference is in "the practical question of prediction
and proof." The notion is that with a nodified natural flow rule, the
burden is on one who interferes to show reasonabl e conduct, whereas with a
nmodi fi ed commmon eneny rule, the prenmise is in favor of alteration and the
person clai m ng damage has to show that the conduct was unreasonable. Such
a distinction would seemto follow fromthe basic prem se of each rule; if
such a distinction exists, however, the cases on reasonabl e use
nodi fi cati on have not made it clear.

5 Robert E. Beck & Edward W Clyde, Waters and Water Rights sec. 453.3, at
518 (Robert Emmet Clark ed., 1972) (footnote onmitted).

The mpjority's attenpt to "unanbi guously" (Majority at 8) add sone
definition to what is or is not wthin the new exception is quite

unsati sfactory:

What this neans in practical terns is that | andowners nmay inprove their
land with inpunity (subject to local |and use and permtting requirenments)
and are not |iable for damage caused by the change in the flow of surface
wat er onto their neighbors' land, so |long as the | andowners act in good
faith and do not damage adjacent property in excess of that called for by
the particul ar project.

Majority at 7. The difficulty with the majority's invented exception is
anply denonstrated by the manner in which the majority attenpts to apply it
to the facts of this case. Wiile the majority recognizes that | andowners
may i nprove their property "with inpunity" and are therefore "not liable
for damage caused by the change in the flow of surface water onto their
nei ghbors' land," the majority would only include within this rule of
nonliability (1) "act{s} in good faith" which (2) "do not danmge adjacent

property in excess of that called for by the particular project.” Mijority
at 7.
Here the uphill |andowner clear-cut a forested area to allow for future

devel opnent. There is no claimthat this clear cut was unreasonabl e or
unnecessary for either the devel opnent or, for that natter, the harvest of
tinmber. Nor is there any claimthat the clear cut was acconplished in an
extraordi nary or unusual menner, although all concede clear-cutting trees
may i ncrease diffuse surface drainage. Significantly, there is no evidence
renoval of these trees either blocked a water course or collected or
channel ed water. The common law rule inmposes no liability on the uphil

| andowner due to a nere increase in surface drai nage which his devel opnment
m ght occasion. Hedlund v. Wiite, 67 Wh. App. 409, 416 n. 10, 836 P.2d 250
(1992) ("{A}n uphill owner may incidentally increase the quantity or
velocity of surface water in natural water course or drain, so long as the



water is not ultimately diverted fromits natural flow "); WI ber Dev.

Corp. v. Les Rowl and Constr., Inc., 83 W.2d 871, 876, 523 P.2d 186 (1974)
("{Tthe mere fact that the ampunt of water reaching the plaintiff's |and,
by reason of the devel opment of the platted | ands, m ght be greater than it
formerly was, would not entitle it to conpensation for any resulting
damage. "), overrul ed on other grounds by Phillips v. King County, 136 Wh. 2d
946, 968 P.2d 871 (1998).

Therefore the proper legal conclusion is that the increased runoff

occasi oned by this project would not, under any construction of the

established rule, inpose liability on the uphill |andowner.

I ndeed the only thing the uphill |andowner failed to do was prevent runoff
onto his downhill neighbor by constructing a dry well, dam or intersecting
ditch. \While he or she could have done those things, it is the very
purpose of the traditional rule to relieve the uphill |andowner of that
responsi bility, casting it instead upon the | ow and owner. To say then
that the uphill landowner is required to exercise "due care" in the sense
that the uphill | andowner nust not discharge surface water onto the | ow and

estate is to allow the so-called exception to devour the rule.1 Even
jurisdictions that subscribe to the reasonabl e use "exception" do not
prem se a |lack of due care upon the failure to construct a drainage ditch.
See, e.g., Ballard v. Ace Wecking Co., 289 A 2d 888, 890 (D.C. 1972)
("{S}ince the defendants did nothing nore than clear the land in a manner
whi ch was reasonabl e and non-negligent as they were entitled to do for the
pur poses of denolition and new construction . . . there . . . {is} no duty
on their part to construct a drainage ditch . . . .").

But now t he najor|ty has apparently i nposed an undefined duty upon the

upl and owner to use "due care" not to discharge increased surface waters
onto the I ow and property even though those surface waters are the
necessary result of the devel opment of the land for civilized use. By
predi ctabl e consequence, every tinme the | owl and property owner experiences
wat er damage attributable to drainage he will have a potential clainm

agai nst the upland owner for failure to use "due care" to prevent the water
fromflowing onto his property in the first place. Although the majority
casts its rule as "the opportunity to clarify" Washington's drainage | aw
(Mpjority at 13), in point of fact it is a total abrogation of the certain
rule of nonliability in such situations.

Moreover, if we inpose a duty of "due care,"” how do we determ ne when that
duty has been discharged? The mpjority apparently defers this question to
the jury without further definition, thereby inviting lack of certainty and
ad hoc decision-making. |t does suggest, however, that the failure of a

| andowner to conformto his environnmental checklist may be "considered by
the trier of fact" (Mpjority at 13), although the majority does not purport
tolimt the duty of due care sinply to variations froman environnmenta
checklist, nor even hold such |ack of conformity, if found, denonstrates

| ack of due care ("We do not now hold that the nmere failure to conply with
the Environnental Checklist in and of itself constitutes a | ack of due
care." Majority at 13.). Unless we can identify a factual basis in this
record which, if proved, would support the conclusion that this property
owner has not exercised due care, we have no business remandi ng this case
for a useless trial. Odynmpic Fish Prods., Inc. v. Lloyd, 93 Wh.2d 596



602, 611 P.2d 737 (1980) (purpose of a notion for summary judgment is to
avoi d usel ess trials when no genuine issue of material fact exists).

The majority cites no authority in support of its claimthat breach of a
permt condition, rmuch | ess variation froman environnmental checklist, my
even be "considered" by the trier of fact to inpose a duty on an upl and

| andowner to benefit his | owl and nei ghbor. | would not casually announce
such a far-reaching doctrine without argunment, briefs, and precedentia
authority, none of which is present here.

The State Environnmental Policy Act of 1971 (SEPA) checklist supplied to the
Depart nent of Natural Resources stated runoff water "will flow into dry
wells." Clerk's Papers at 57. Conpliance with SEPA may be a condition
precedent to permt issuance although it is not a permt in and of itself.
An environmental checklist is an informational document submitted to the
responsi bl e official to assist his threshold determ nation as to whether
further environnmental review is necessary or appropriate. The checkli st
may be hel pful to deternine if the project has a probable significant
adverse environnmental inmpact. RCWA43.21C 031. At nost a misrepresentation
or lack of material disclosure in an environnental checklist allows the
responsi ble official to withdraw the determ nati on of nonsignificance. WAC
197-11-340(3)(a)(iii). But even if it were ultimtely appropriate to
mtigate or deny a project pursuant to SEPA, such nitigation or denial nust
be based upon a fornally designated policy plan, rule, or regulation to
pass | egal nuster. WAC 197-11-660(1)(a). But there is no evidence of such
a formally adopted regulation requiring dry wells in this record.

In the final analysis the mpjority's inposition of a generalized duty of
Sdue care" is not a clarification of preexisting law but its conplete
abrogation. Moreover, the only facts of record suggesting the uphil

| andowner failed to use "due care" in this case is the failure of the
uphill | andowner to take positive preventive nmeasures to divert the natura
fl ow of surface water away fromthe downhill property. The common | aw does
not inpose such a duty, nor does our precedent, nor does precedent from
even those jurisdictions which have adopted the reasonabl e use exception

If the majority wants to reach such a result, thereby abrogating the
applicable rule in favor of uncertainty and chaos, it should first overrule
prior precedent and provide a justification for doing so. But it does not,
and | cannot. Therefore | dissent.

1 Even if we were to inpose a duty on the upland owner to capture his
surface water, | cannot inmmgi ne how the majority would inpose a simlar
duty upon the | oggi ng conpany, the disnissal of which is also reversed by
the majority.



